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INTRODUCTION 


Coinciding  with  the  learned  scholar  (with  whom  it  was 
my  happiness  to  be  a  junior  schoolmate  iu  early  life,  and 
who  fills  with  much  honour  to  himself  and  Columbia  Col¬ 
lege,  the  chair  of  the  Belles  Lettres  Professorship)  in  the 
opinion  that  “all  needless  legislation  is  injurious and  ad¬ 
mitting  that  when  a  legal  remedy  is  sought  for  any  evil, 
the  nature  and  degree  of  the  evil  should  be  examined,  lest 
the  proposed  remedy  should  aggravate  it;  I  purpose 
following  him  through  the  course  of  argument  by  which  he 
urges  on  the  merchants  of  the  United  States  the  propriety 
of  petitioning  Congress  for  a  law  to  abolish  damages  on 
protested  bills  of  exchange ;  and  shall  also  canvass  his  rea¬ 
soning  on  the  effect  of  establishing  a  reciprocal  exchange 
with  Europe.  Thoroughly  persuaded,  from  my  own  expe¬ 
rience,  and  the  ascertained  opinions  of  many  of  the  most 
extensive  dealers  in  exchange,  that  the  system  of  re-ex- 
change,  as  now7  prevalent  in  Europe,  is  not  suited  to  this 
country;  that  damages  are  essential  to  the  enforcement  of 
such  contracts  as  those  connected  with  bills  of  exchange ; 
that  no  law  can  render  the  damages,  in  fact,  uniform 
throughout  our  country,  because  of  the  varying  rates  of 
our  inland  exchanges,  and  the  difference  of  legal  interest 
in  the  different  States;  that  the  equity  of  a  contract 
has  no  connection  with  the  penalty  attached  to  its  viola¬ 
tion,  or  non-performance  ;  and  looking  at  the  subject  only 
with  the  view  to  the  true  interests  of  the  country;  I  shall 


4 


proceed  to  the  examination  of  it,  with  the  candour  which 
the  author  of  the  “  Considerations”  invites,  but  with  the  ful¬ 
ness  and  freedom  which  its  nature  and  importance  demand ; 
and  I  hasten  so  to  do,  before  the  weight  of  his  name  and 
the  graces  of  his  style  shall  have  confirmed  the  errors  to 
which  his  arguments  tend. 

Preliminary,  however,  to  the  examination  of  the  pamph¬ 
let,  it  may  be  well  to  answer  the  following  question  in  the 
“  Introduction “  By  what  rule  shall  such  indemnity”  (the 
indemnity  for  the  non-performance  of  the  contract  on  a 
bill  of  exchange)  “  be  measured  and  enforced  ?  Shall 
“  failure  in  the  contract  be  visited  upon  the  seller  in  form 
“  of  damages ;  or  shall  it  be  settled  by  equitable  adjust- 
“  ment?” 

To  this  I  answer,  that  if  there  be  such  a  thing  as  an  equi¬ 
table  adjustment  of  a  dishonoured  bill,  it  is  to  be  found  in 
damages,  and  in  them  only;  that  in  them,  is  to  be  found 
pure  and  abstract  equity,  so  far  as  such  a  quality  can  per¬ 
vade  such  a  contract  as  that  of  a  bill  of  exchange.  This 
will  appear  in  the  progress  of  the  examination. 


\ 


STRICTURES 


The  first  question  suggested  by  the  pamphlet  is,  why 
interfere  with  the  present  laws  and  customs  governing  bills 
of  exchange  ?  “Because,”  answers  the  author,  “there  are 
“  inconveniences  which  the  merchant  of  our  country  suffer 
“  from  the  present  state  of  law  and  custom  in  the  settlement 
“  of  dishonoured  bills.  They  may  be  reduced  under  the 
“  two  heads  of  want  of  uniformity,  and  want  of  equity.” 

It  is,  I  apprehend,  a  problem  as  difficult  of  solution  as 
the  policy  of  abolishing  damages  itself,  whether  a  law  of 
Congress  making  the  damages  uniform,  would  add  any 
thing  to  the  equity  character  of  the  indemnity  ;  and  this 
policy  is  more  than  questionable,  since  in  the  event  of 
the  abolishing  of  damages,  and  the  substitution  of  a  re¬ 
exchange,  there  will  still  remain  the  differing  rates  of  in¬ 
land  exchanges,  and  the  differing  rates  of  legal  interest  in 
the  several  States,  to  be  added  to  the  re-exchanges  in  Eu¬ 
rope,  in  cases  where  bills  pass,  as  they  frequently  do,  from 
this  country  through  various  European  capitals,  before 
reaching  their  ultimate  destination ;  and  these  differing 
inland  exchanges  and  rates  of  interest  in  all  cases  will,  I 
say,  still  remain  (under  any  law  that  Congress  has  the  pow¬ 
er  to  pass)  and  constitute  that  very  want  of  unifor¬ 
mity  and  of  equity,  to  which  the  author  now  objects. 
The  want  of  equity  of  which  he  complains  is,  as  between 
the  residents  of  different  states  having  different  rates  of  le¬ 
gal  damages ;  but  it  is  far  from  being  demonstrable  that 
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the  same  want  of  uniformity  and  equit}'  would  not  exist  in 
the  event  of  the  abolition  of  damages  ;  indeed,  for  the  rea¬ 
sons  above  given,  I  think  it  evident  that  it  would. 

Thus,  suppose  a  bill  drawn  in  Savannah,  and  another 
in  Boston  of  same  tenor,  both  on  Paris,  both  to  be  nego¬ 
tiated  in  New-York,  to  find  their  way  to  London  and  thence 
to  Amsterdam,  and  to  be  ultimately  dishonoured  at  Paris ; 
the  damages  arising  on  the  re-exchange  would,  at  the  usual 
difference  of  exchange  between  New-York  and  Savannah, 
and  New-York  and  Boston,  be  such  as  to  make  the  da¬ 
mages  sustained  by  the  seller  of  the  Savannah  bill  vary 
from  those  sustained  by  the  seller  of  the  Boston  bill,  by  the 
difference  of  two  per  cent,  per  annum,  in  the  legal  interest; 
(which  in  Georgia  is  eight  per  cent.,  and  in  Massachusetts 
but  six,)  and  from  one  to  three  per  cent,  in  the  rate  of  the 
exchange  between  New-York  and  those  cities  respectively. 
Thus,  as  between  the  citizens  of  these  two  states,  there  would 
be  precisely  that  want  of  uniformity  and  of  equity  which  the 
author  deprecates  ;  and  instances  might  be  cited  to  show  a 
still  greater  variation,  especially  if  the  varying  ex¬ 
changes  of  Europe  were  to  go  into  the  examples.  To 
make  the  case  still  stronger— it  must  be  admitted  that  even 
in  Europe  the  re-exchaDge  and  charges  do  not  amount  to 
the  same  sum  on  all  bills,  but  that  they  vary  according  to 
the  exchange  with  places  upon  which  they  are  drawn,  and 
between  the  various  places  through  which  they  pass  ;  yet  in 
their  result,  so  far  as  amount  of  indemnity  is  concerned, 
they  are  not  uniform,  nor  do  they  possess  that  species  of 
equity  for  which  the  author  contends,  viz.  an  equity  as  be¬ 
tween  the  parties  adjusting  them.  I  admit  the  want  of  uni¬ 
formity  complained  of,  as  illustrated  by  examples,  (pages  6 
and  7,)  but  deny  that  it  is  an  evil  remediable  by  any  law,  in 
the  wisdom,  if  in  the  power  of  Congress  to  devise.  1  de¬ 
ny  that  there  is  any  want  of  equity  requiring  congressional 
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interference.  The  merchants  of  each  state  are  the  best 
judges  of  the  rule  of  equity  for  themselves;  and  their  le¬ 
gislatures  having  confirmed  these  rules,  they  possess  all 
the  equity  called  for  by  the  merchants  of  each  state  inter 
se ,  and  are  not  legitimate  subjects  of  complaint  to  one  state 
against  one  or  more  of  the  others,  and  therefore  Congress 
should  not  interfere. 

The  author,  after  adducing  various  examples  to  prove 
the  want  of  uniformity  in  the  existing  laws  of  the  several 
states  of  the  Union,  says,  “  such  is  the  state  of  our  com- 
“  mercial  law.  Nor  is  this  all — in  almost  every  instance 
“  contending  interpretations  of  the  same  rule  have  been 
“  given,’5  and  he  then  quotes  the  following  from  the  late 
Chancellor  Kent’s  Lectures:  “The  inconvenience,  and 
“  want  of  uniformity  in  the  rule  of  damages  in  the  laws  of 
“  the  several  states  is  very  great,  and  has  been  strongly  felt. 
“  The  mischiefs  to  commerce,  and  the  perplexity  to  our  mer- 
“  chants  resulting  from  such  discordant  and  shifting  regu- 

lations,  have  been  ably,  justly  and  frequently  urged  upon 
“  the  consideration  of  Congress.”  But  there  is  no  proof 
from  this  high  authority,  that  damages  should  he  abolished , 
because  the  laws  are  not  uniform;  this  is  not  the  opinion  of 
that  learned  jurist ;  nor  is  a  “  leant  of  equity”  mentioned  by 
him  as  one  of  the  mischiefs  or  causes  of  perplexity  to  com¬ 
merce.  I  do  not  believe  that  either  the  learned  lecturer, 
or  any  other  sound  lawyer,  is  prepared  to  say  that  the 
abolition  of  specific  damages,  and  the  substitution  of  a  re¬ 
exchange,  would  render  litigated  cases  less  numerous  ;  nor, 
after  weighing  the  subject,  that  interpretations  would  be 
less  contending  under  a  uniform  law  of  Congress,  than 
under  the  state  laws  respectively,  since  in  each  decision  there 
would  be  but  one  law  applicable  to  the  cases  adjudicated 
by  either  tribunal ;  nor  that  a  law  of  Congress  could  create 
an  equity,  which  a  state  law  on  the  same  subject  could  not. 
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Reference  to  the  books  will  indisputably  prove  that  the 
system  of  re-exchange  gives  rise  to  as  many  contending 
interpretations  of  the  laws  governing  it,  as  arise  under  our 
system  of  damages. 

The  second  “  inconvenience”  is  a  want  of  equity,  which, 
says  the  author,  “  naturally  or  rather  necessarily  flows  from 
“  a  want  of  uniformity,  since  a  law  that  is  variable  and  un- 
“  equal  cannot  but  be  unjust.” 

How  can  a  law  be  “  unjust”  in  its  operation  in  such  a 
contract  as  that  for  a  bill  of  exchange  ?  Do  we  not  know 
that  in  every  country  its  fulfilment  has  been  most  sedulous¬ 
ly  and  carefully  provided  for  ?  and  does  not  the  author 
quote  with  approbation  of  its  correctness,  and  to  for¬ 
tify  his  positions,  the  following  from  the  New-York  Ameri¬ 
can  of  22d  December,  1825? 

“  The  person  drawn  upon  has  recourse  to  the  previous  endors¬ 
er  ;  if  there  be  not  one,  to  the  drawer,  who  is  bound,  on  his  pro¬ 
tested  bill  being  presented  to  him,  with  the  protests,  the  account 
of  charges,  and  the  bill  drawn  in  payment  of  the  original  bill,  to 
pay  the  holder  the  amount  in  demand.  If  he  does  not  do  this, 
he  is  a  bankrupt. 

“  In  England  the  statutes  of  bankruptcy  apply  to  him,  and  on 
the  continent  of  Europe,  he  becomes  obnoxious  to  laws  of  a 
similar  nature.” 

If  it  be  not  unjust  to  make  a  man  a  bankrupt,  and  deprive 
him  of  the  control  of  his  property  for  a  breach  of  contract, 
how  can  it  be  unjust  to  exact  a  penalty  of  five  or  even  twen¬ 
ty  per  cent,  for  a  similar  breach  of  contract?  Are  not  all 
laws  variable  ?  And  is  it  not  our  blessing,  privilege,  and 
boast,  that  here  at  least  they  are,  and  that  the  law's  of  the 
Medes  and  Persians  form  no  part  of  our  code  ?  Does  not 
the  author  himself,  in  this  pamphlet,  rejoice  on  this  very  ac¬ 
count,  when  he  tells  us  (page  10)  that  our  revised  law  has, 
“  by  cutting  down  the  damages,  modified  the  evil”  and 
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plainly  intimates  that  the  legislature  will  yet  “  cure  it”  ? 
Laws  are  variable  at  the  will  of  the  people,  and  this  law 
not  more  variable  nor  less  equitably  so  than  others ;  and 
this,  so  far  from  an  objection,  is,  by  the  learned  gentleman 
himself,  pronounced  a  blessing. 

But  he  contends,  if  not  uniform,  the  law  is  “  unequal.” 
Surely  not  in  its  operation  upon  its  immediate  subjects, 
those  who  have  made  it,  who  have  submitted  to  it  for  thir¬ 
ty  years,  during  which,  to  use  his  own  strong  language, 
“  no  one  was  found  to  raise  his  voice  against  it” — and  if  it 
operate  unequally  upon  others  not  parties  to  its  enact¬ 
ment,  nor  necessarily  and  without  escape  subject  to  it,  can 
they  complain  of  its  variableness  or  injustice?  As  well 
might  they  complain  of  all  our  state  laws,  and  even  of  our 
municipal  regulations — as  well  might  we  require  them  to 
make  their  laws  conform  to  ours. 

But  suppose  a  law  to  be  passed  abolishing  damages, 
how  would  the  uniformity  of  inland  exchanges  be  brought 
about  ?  Indeed,  how  would  a  uniform  rate  of  foreign  ex¬ 
change  be  produced  ?  And  yet,  injustice  arising  from  their 
inequality  and  variableness,  would  be  as  equitable  ground 
for  complaint,  as  it  is  or  can  be,  against  these  features  in 
the  existing  laws. 

This  variableness  and  inequality  produce  the  want  of 
equity,  says  the  writer  ;  (page  8)  “  for  there  rarely  occurs 
“  an  instance  of  a  protested  bill,  in  which  the  one  or  the 
“  other  party  does  not  feel  it  under  the  present  law  to  be  a 
“  hard  case.”  To  this  the  plain  answer  is,  that  pains  and 
penalties  are  alw7ays  thought  “hard”  by  the  sufferers  ;  but 
this  is  no  proof  of  their  being  unjust,  nor  are  the  obnoxious 
to  be  excused  by  the  pretext,  that  the  provisions  of  the  law 
are  too  complex  and  doubtful.  This  might  be  said  of  many 
laws  ;  if  true,  they  should  be  rendered  less  complex  and 
less  doubtful,  but  not  abrogated  for  deficient  equity . 
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The  cases  cited,  pages  9  and  10,  it  is  readily  admitted, 
show  that  the  rates  of  damages  differ  in  different  states,  and 
proceed  from  a  want  of  uniformity  of  law,  but  want  of 
equity  cannot  be  demonstrated.  I  agree  fully  with  the 
writer  that  “  no  evil  is  to  be  borne  with,  that  can  be  re- 
il  medied but  I  deny  most  directly  and  pointedly,  the  state¬ 
ment  (page  10,)  that  “  the  present  law  of  our  state  which  cuts 
“  down  the  damages  to  one  half  their  former  amount,  thereby 
“  declares  the  former  rate  of  damages  to  have  been  oppressive 
As  well  might  I  say  that  the  resolution  which  suspends  the 
operation  of  the  new  law  until  next  year,  declares,  that  until 
then ,  there  can  have  been  no  oppression  ?  and  with  far  more 
propriety  might  I  maintain,  and  certainly  shall  contend,  that 
the  sanction  given  to  the  existing  laws,  by  different  legisla¬ 
tures,  since  the  erection  of  the  state  governments,  is  proof  of 
the  wisdom  of  their  enactment;  and  though  I  indulge  in 
feelings  of  astonishment  at  least,  at  the  illogical  deduction 
of  the  learned  Professor  in  this  instance,  yet  I  am  persuaded 
that  he  is  not  prepared  to  carry  out  his  system,  and  in 
case  the  legislature  should  repeal  the  revised  law,  or  post¬ 
pone  its  operation  to  an  indefinite  period,  would  say  that 
such  repeal  or  postponement  would  be  a  declaration  that 
the  damages  had  not  been  oppressive  ;  and  yet  I  know  not 
how,  by  parity  of  reasoning,  he  could  avoid  it.  The  author 
proceeds,  pages  10  and  11 — 


tC  Damages  on  bills  still  vary  from  five  to  twenty  per  cent. ;  i.  e. 
the  law  will  still  enable  a  merchant  to  recover  a  debt  of  the 
same  nominal  amount  and  actual  cost  in  the  same  commercial 
country,  at  sums  which  differ  as  widely  as  $5764.79  and 
$5051.55  This  part  of  the  evil,  therefore,  remains  in  all  its 
former  force,  and  an  appeal  to  Congress  is  the  only  door  open 
for  its  removal.  In  this  all  parties  seem  at  length  cordially  to 
unite  ;  if,  however,  any  continue  to  have  scruples ,  after  reading 
Mr.  Yerplanck’s  Report,  whether  Congress  possess  the  power 
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to  legislate  upon  it,  let  the  necessity  of  the  case  overrule  their 
doubts.  Something  must  be  done  ;  and  at  any  rate  let  them  re¬ 
member  that  this  is  not  a  question  for  commercial  men,  who, 
suffering  as  they  do  from  the  inconvenience  of  state  laws,  should 
with  one  voice  call  upon  the  wisdom  of  Congress  to  devise  a 
remedy — to  simplify  what  is  now  complicated — to  clear  what  is 
now  obscure — to  equalize  what  is  now  oppressive  ;  and  thus  to 
remove  from  the  commerce  of  our  country  one  of  those  shackles 
which  impede  its  free  and  profitable  movements.  But  for  what 
are  merchants  to  petition  Congress  ?  Is  it  to  equalize  damages 
or  to  abolish  them  1  Are  they  to  urge  the  rule  of  New-Orleans, 
and  rate  them  at  twenty  per  cent. ;  or  of  Baltimore,  and  limit 
them  to  fifteen  ;  or  of  New-York,  and  make  ten  the  standard  1 
or  of  Boston,  and  bring  them  down  to  five  per  cent.  ?  Or  are 
they  to  adopt  at  once  the  criterion  of  equity,  of  reason,  and  uni¬ 
versal  usage ;  and  abrogating  all  damages,  give  to  the  holder  of 
the  bill  only  his  equitable  rights  ;  that  is,. the  value  of  his  money 
at  the  time  and  place  contracted  for  1” 

The  learned  Professor  appears  to  forget  that  the  states 
are  sovereign  as  between  themselves ;  as  much  as  the  na¬ 
tions  of  Europe  between  themselves ;  but  as  this  will  re¬ 
ceive  more  particular  notice  hereafter,  I  pass  to  the  doubt¬ 
ful  propriety  of  recommending  any  law'  to  be  passed  by 
Congress  about  the  equity  of  which  any  “  scruples ”  are  en¬ 
tertained;  and  I  beg  our  merchants  will  pause  before  sign¬ 
ing  any  memorial  for  a  law,  which  they  believe  Congress 
have  no  constitutional  right  to  pass.  There  is  nothing  that 
“  must  be  done ”  contrary  to  the  constitution.  But  sup¬ 
pose  Congress,  in  their  wisdom,  being  first  satisfied  of  their 
right,  were  called  upon  to  legislate  on  this  subject,  what 
would  be  their  duty  ?  Abrogate  damages?  Certainly  not, 
in  the  face  of  the  declared  will  of  the  States. 

Availing  myself  of  the  freedom  of  individual  opinion 
which  the  w  riter  accords,  I  shall  proceed  to  examine  the 
“  unanswerable  arguments”  by  which  he  arrives  at  the 
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“  conclusion,”  that  damages  on  bills  of  exchange  should  be 
abolished  by  Congress,  and  satisfies  himself  that  the  effect 
of  establishing  a  reciprocal  exchange  with  Europe,  will 
comport  alike  with  our  interests  and  our  dignity,  as  an  in¬ 
dependent  commercial  people. 

These  arguments,  he  says,  “  arise  from  the  following 
leading  questions.”  (Page  12.) 

1.  What  is  the  practice  of  other  commercial  nations  in  the  ad¬ 
justment  of  dishonoured  bills! 

2.  Whence  have  our  laws  of  damages  originated  ? 

3.  Do  they  now  attain  the  ends  proposed  by  them! 

4.  What  are  the  objections  to  their  abolition? 

5.  What  system  will  arise  in  their  stead? 

6.  What  advantages  will  result  from  it? 

The  adjustment  of  dishonoured  bills  by  a  law  of  specific 
damages,  “  is,  it  is  believed,  (says  the  author,)  peculiar  to 
“  the  United  States  of  America,  and  to  the  American  colo- 
“  nies  of  European  powers.  There  are  no  such  laws  in 
“  England,  none  on  the  continent  of  Europe.  The  United 
“  States  form  a  startling  exception,  and  this  doubtless 
“  throws  the  burthen  of  proof  on  the  party  who  maintain  it 
“in  the  case  of  the  United  States,  an  independent  power. 
“  The  strongest  of  all  arguments  is  against  them  ;  vix. 
“  universal  custom,  which  in  matters  of  practical  expedi- 
“  ency  is  equal  to  a  demonstration  in  science.”  The 
learned  gentleman  appears  to  have  forgotten  his  previous 
remark,  (page  10,)  in  which  he  deprecates  our  existing 
law  because  sanctioned  by  old  custom,  or  he  would  not 
claim  the  benefit  of  such  argument  for  himself,  while  he  de¬ 
nies  it  to  others  !  He  must  have  forgotten  this,  too,  in  the 
enthusiasm  infused  into  his  interrogatory  and  interjectional 
reasoning,  in  page  28  of  his  pamphlet.  But  this  will  be  noti¬ 
ced  more  at  large,  when  the  question,  “  what  are  the  objec- 
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“  tions  to  the  abolition  of  damages”  shall  be  answered  in  its 
proper  order.  The  “exception,”  however,  has  nothing 
“  startling”  in  it,  except  to  those  ivho  are  desirous  to  establish 
amonied  monopoly  ;  for  if  damages  shall  be  abrogated,  the 
sale  of  bills  of  exchange  may  be  confined  to  a  few  hands  of 
known  capital,  or  to  them  and  the  bank  of  the  United 
States,  already  sufficiently  powerful  in  its  influence  on  the 
bill  market.  Or  speculators  will  use  them  as  means  for 
raising  funds.  It  is  not  a  “  startling”  exception  to  those 
who  prefer  damages  to  a  bankrupt  act ,  by  which,  and  simi¬ 
lar  laws,  the  merchants  of  England  and  the  continent  are 
compelled  to  prevent  the  ultimate  dishonour  of  their  bills. 
As  well  might  the  writer  urge  a  bankrupt  act,  and  say,  we 
form  “  a  startling  exception”  in  that  particular,  since 
“  universal  custom”  has  sanctioned  such  laws  in  Europe  ; 
and  argue  the  “practical  expediency”  of  such  law  in  this 
country,  because  sanctioned  there  by  such  expediency, 
which,  according  to  the  writer,  “  is  equivalent  to  a  demon- 
“  stration  in  science.” 

The  writer,  however,  admits  that  there  may  be  “  circum¬ 
stances”  which  constitute  our  country  a  good  exception,  but 
requires  these  circumstances  to  be  proved  by  the  advocates 
of  damages.  It  is  enough  for  us,  however,  to  know,  that  the 
law  is  in  favour  of  damages,  and  we  have  a  right  to  the  in¬ 
ference  that  “  circumstances”  justified  the  continuance  of  the 
law,  and  that,  otherwise,  our  ancestors  would,  especially  if 
oppressive,  have  discarded  it  from  the  statute  book,  as 
freely  and  effectually  as  they  resisted  the  other  oppressive 
acts  of  Great  Britain  ;  and  the  more  so,  since  the  writer  ad¬ 
mits,  that  so  far  from  having  been  held  a  grievance,  “  no 
one  raised  his  voice  against  it,”  from  the  moment  when  there 
was  no  other  cry  but  liberty  and  equality,  in  the  ardour  and 
wildness  of  revolutionary  patriotism,  down  to  this  time, 
when  we  have  had  leisure  calmly  to  examine  the  opera-* 


tions  of  our  laws,  and  amend  or  abrogate  such  as  were  bur- 
thensome.  The  practice  of  European  nations  was  founded 
in  what  they  believed  to  be  their  interest,  so  was  ours  for 
our  interest,  notwithstanding  what  the  writer  more  than  in¬ 
sinuates  about  colonial  vassalage.  It  has  been  continued, 
because  for  our  interest,  and  is  no  small  proof  of  our  dis¬ 
position  to  act  honestly  towards  foreign  nations ;  as  the 
law  requires,  both  towards  foreign  nations  and  our  own  citi¬ 
zens,  the  observance  of  the  good  faith  essential  to  such 
contracts  as  bills  of  exchange.  We  are  not,  I  say,  bound 
to  prove  that  the  circumstances  attending  our  situation 
justify  us  in  formingthe  “  startling  exception  but  the  fact 
that  we  import  more  than  we  export,  and  of  course  must 
remit  largely,  and  have  little  occasion  for  re-exchange,  (a  fact 
that  is  sure  evidence  of  the  necessity  of  encouraging  foreign 
commerce,  since  by  it,  our  towns  have  swelled  to  cities,  and 
our  cities  rival  those  of  the  old  world,  while  our  fields  yearly 
brighten  with  more  extended  harvests,)  is  of  itself  an  irre¬ 
fragable  proof  of  the  righteousness  of  our  laws,  unless  we 
wish  to  be  known  as  a  nation  of  swindlers. 

The  fact,  too,  that  in  Europe  there  is  a  system  of  bank¬ 
rupt  laws  operating  as  powerfully,  or  more  so,  than  any 
specific  damages,  is  another  “  circumstance”  in  favour  of  our 
laws  on  the  subject  of  dishonoured  bills.  In  point  oi  fact 
the  damages  on  dishonoured  bills  in  Europe  are  greater 
and  more  ruinous  than  the  heaviest  known  in  any  part  of 
the  United  States,  since  the  party  to  a  dishonoured  bill  in 
Europe  is  declared  a  bankrupt,  if  he  failjto  take  it  up  when 
returned. 

It  may  be  said  that  this  is  the  case  in  England  only ;  but 
the  writer  in  the  American,  quoted  by  the  author,  says, 
(page  15  of  the  pamphlet,)  “  in  England  the  statutes  of 
‘‘bankruptcy  apply  to  him,  and  on  the  continent  of  Europe , 
“  he  becomes  obnoxious  to  laws  of  a  similar  nature .”  If 
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there  be  injustice  and  hardship  under  our  laws,  where  da¬ 
mages  are  exacted,  that,  although  in  some  instances  large, 
can  generally  be  met  without  destroying  the  drawer  or  en¬ 
dorser  of  a  bill ;  what  shall  be  said  of  statutes  which  in  Eu¬ 
rope  seize  the  entire  estate,  and  affix  a  brand  of  disgrace 
upon  the  parties,  as  indelible  as  the  ruin  to  their  business 
is  extensive,  and  desolating  ?  which  renders  them  thereafter 
always  suspected  at  home,  and  more  than  suspected  abroad, 
so  that  even  the  assistance  of  the  most  powerful  friends 
seldom  or  never  can  re-instate  them  in  their  former  stand¬ 
ing?  That  this  bankrupt  system  does  thus  operate,  cannot 
be  denied. 

But,  although  there  are  no  laws  in  Europe  fixing  spe¬ 
cific  damages,  yet  there  have  been  instances  under  the  re¬ 
exchange  system,  in  which  the  mere  difference  of  exchange 
(which  in  every  instance  is  added  to  a  dishonoured  bill)  has 
amounted  to  heavier  damages  than  any  known  in  this 
country ;  and  although  the  following  case,  selected 
from  H.  Blackstone,  378,  may  not  have  been  of  frequent 
occurrence,  yet,  as  “  a  bill  of  exchange  is  a  written  order, 
“  or  request,  by  one  person  to  another,  for  the  payment  of 
“  money,  absolutely  and  at  all  events ,”  all  the  parties  to  a 
bill  in  any  country,  are  liable  to  the  contingencies  of  altered 
statutes  in  other  countries,  and  to  others  equally  severe  as 
the  ordinance  which  the  French  government  passed  in  the 
case  here  cited,  of  “  Mtllisk  vs.  Simeon 

“  A  bill  was  drawn  in  London,  upon  Paris,  and  negocia- 
“  ted  through  Holland  ;  before  it  became  due  the  French 
“  government  prohibited  the  payment  of  any  bill  drawn  in 
“  England,  in  consequence  of  which  it  was  dishonoured, 
“  and  sent  back  to  London.  The  re-exchange  between 
“Paris  and  Holland,  raised  the  bill  from  £603  19s.  lOd. 
“  to  £905  13s.  9d.,  and  the  re-exchange  between  Holland 
“  and  London  to  £913  14s.  3d.,  which  the  plaintiff  [the 
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“  payee]  paid  ;  and  upon  action  by  him  against  the  drawer, 
“  Eyre,  Chief  Justice ,  left  it  to  the  Jury,  whether  the  de- 
“  fendant  was  liable  for  the  re- exchange  occasioned  by  re- 
“  turning  the  bill  through  Holland,  and  they  found  that  he 
“  was.” 

“  An  application  was  made  for  a  new  trial,  upon  the 
“  ground  that  the  defendant  was  not  liable  for  the  re-ex- 
“change,  because  there  was  no  default  in  him,  the  payment 
“  being  prohibited  by  the  government  of  France;  but  the 
“  court  held  it  immaterial  why  the  bill  was  not  paid,  he  was 
“liable  to  all  the  consequences,  of  which  the  re-exchange 
“  was  one,  and  the  rule  was  refused.” 

Here,  then,  is  an  instance  where,  by  the  mere  difference 
of  exchanges  between  Paris  and  Holland,  and  Holland 
and  England,  the  damages ,  for  such  they  were  in  fact, 
amounted  to  more  than  fifty  per  cent .  and  were  enforced  by 
the  court ;  and  if,  as  is  often  the  case,  the  bill  had  original¬ 
ly  passed  through  several  other  places  before  reaching 
Paris,  the  amount  might  have  been  still  greater,  for  the 
rates  of  exchange  between  the  different  countries  of  Eu¬ 
rope  vary  as  much  as  between  the  different  states  of  our 
Union.  No  law  can  make  them  uniform  in  either  hemis¬ 
phere,  and  until  they  are,  it  is  idle  to  talk  of  uniform  dama¬ 
ges,  or  of  adding  equity  to  bills  by  abolishing  damages. 
So  far,  therefore,  as  an  argument  is  to  be  drawn  from  Eu¬ 
ropean  practice,  it  is  against  the  author  of  the  “  Conside¬ 
rations.” 

To  the  second  question,  “  whence  have  our  laws  of  dama- 
“  originated  ?”  The  writer,  says  (page  16,)  “  the  laws  arose 
“  under  the  pressure  of  circumstances  which  no  longer  ex- 
“  ist :  of  colonial  dependence ;  of  scanty  capital ;  of  want 
“  of  commercial  credit ;  and  of  slow  and  uncertain  com- 
4i  munication  with  Europe.”  I  think  I  have  shown,  that 
what  was  wisdom  while  we  were  colonies,  has  been  held  to 
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be  wisdom  ever  since  our  becoming  independent ;  and  bad 
it  been  otherwise,  “  the  sharpsightedness  of  self-interest ” 
would  long  ere  this  have  discovered  it.  1  am  unable  to 
perceive  what  scanty  capital  had  to  do  with  the  business, 
so  as  to  create  injustice  in  a  manner  that  might  not  be  prac¬ 
tised  under  any  system  ;  for,  according  to  the  writer, 
“  the  factors  at  Norfolk  and  Jamestown”  were  all  rogues, 
and  the  planters  all  fools — (see  page  17.)  Besides,  the 
law  is  not  now  as  it  was  then  ;  and  the  writer  might  as 
well  discuss  the  justice  of  the  exactions  of  Shylock  from 
Antonio,  as  to  any  pertinency  to  this  discussion.  One 
thing  is  very  clear,  if  the  capital  or  the  balance  of  capital 
is  foreign,  of  which  there  can  be  but  little  doubt,  there  will 
be  no  necessity  for  a  re-exchange,  though  the  same  necessity 
for  damages  will  exist.  Neither  does  the  want  of  “  coin- 
“  mercial  credit”  prove  any  thing,  since  the  bills  were 
founded  on  produce  owned  by  the  planter;  nor,  lastly, 
does  the  difference  of  time  occupied  in  passing  to  and  from 
Europe  touch  the  question  injuriously.  If  the  intercourse 
is  now  more  frequent  and  rapid,  so  also  does  the  remitter 
delay  for  a  longer  period  his  purchase  of  bills,  and  trans¬ 
mission  of  his  orders,  so  as  to  take  advantage  of  this  easy 
communication  ;  and  therefore  is  liable  to  the  same  disap¬ 
pointments  in  not  receiving  his  goods  at  the  proper  season, 
and  of  course  should  have  a  claim  to  the  same  damages  as 
formerly.  The  quantum  of  damages  is  not  to  be  measur¬ 
ed  simply  by  the  length  of  time  for  which  interest  is  due, 
but  also  by  the  interruptions  of  business.  The  author  here 
repeats  that  the  lawj  stands  upon  no  ground  but  “  old  pre- 
“  judice” — his  former  expression,  “  practical  expediency,” 

would  be  a  fitter  expression. 

It  becomes  my  duty  to  point  out  another  contradiction 

in  the  author’s  statements.  In  page  16  he  assigns,  as  a 
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reason  for  the  original  establishment  of  the  law  of  damages 
between  Great  Britain  and  this  country,  that  we  were  then 
44  colonies,”  with  44  scanty  capital and  yet  he  tells  his  rea¬ 
ders,  (page  18,)  that  44  these  laws  gave  the  merchant  in  the 
44  mother  country  the  use  of  much  colonial  capital,  for 
44  which  he  paid  little  or  no  interest,  the  heavy  penalty  for 
44  overdrawing  naturally  keeping  the  amount  of  bills  below 
44  the  actual  proceeds  of  shipments .” 

1  would  ask,  whether  the  natural  result  above  named, 
was  not  a  strictly  commercial  result,  one  that  ought  always 
to  exist?  And  further,  will  the  writer  please  to  say  whe¬ 
ther,  under  such  facts,  a  single  bill  could  have  been  return¬ 
ed  protested,  and  damages  allowed  ? 

It  is  therefore  apparent,  that  the  object  of  damages  was 
to  prevent  44  overdrawing,”  and  of  course  weak  bills  : 
hence  their  true  origin. 

I  pass  to  the  third  questionof  the  author,  44  Do  these 
44  attain  the  end  proposed  by  them  ?” 

The  end  proposed  by  a  law  of  damages  is  considered  by 
the  author  to  be  threefold:  “  1st,  security  to  bills,  by  opera  t- 
44  ing  as  a  wholesome  check  against  unfounded  drafts;  2d? 
u  remuneration  to  the  buyer,  by  awarding  him,  in  case  of 
41  their  return,  damages  sufficient  to  cover  his  expected  profit ; 
44  3d,  penalty  on  the  drawer  for  his  fraud  or  culpable  impru- 
44  dence.”  44  In  each  of  these  objects  the  law  unquestiona- 
44  bly  fails :  in  its  preventive  character  it  introduces  weak 
44  bills,  by  giving  to  the  purchaser  a  premium  against  the 
44  risk  he  runs  :  in  its  penal  one,  if  its  damages  be  consid- 
4  ered  as  a  remuneration .  they  are  wanting  iniquity  ;  con- 
44  sidered  as  a  penalty,  they  are  wanting  in  justice.  Now 
44  these  are  hard  charges,  but  not  lightly  made ;  and  if 
44  maintained  in  any  fair  degree,  the  law  against  which  they 
44  rest  should  and  must  fall  before  the  wisdom  and  intelli- 
44  gence  of  a  self-governed  community.” 
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In  reference  to  the  first,  the  writer  contends  that  dama¬ 
ges,  instead  of  giving  security,  introduce  weak  bills, 
by  giving  to  the  purchaser  a  premium  against  the  risk 
he  runs.  T his  is  not  the  fact;  for  of  whom  is  the  pur¬ 
chaser  to  recover  the  damages  but  of  the  drawer?  and 
if  the  drawer  is  not  able  to  meet  the  face  of  a  bill,  how 
can  he  meet  the  damages?  But  it  may  be  said  there  are 
numerous  endorsers;  this,  however,  is  far  from  being  uni¬ 
versal  ;  and  if  it  were  so,  the  damages  would  be  no  induce¬ 
ment  to  them  to  purchase  a  bill,  unless  it  is  shown  that  the 
risks  are  disproportionately  less  than  the  rate  of  premium, 
which  would  prove  beyond  controversy  that  the  law  of* 
specific  damages  is  salutary,  and  that  bills  are  not 
weakened  but  mad?  stronger  thereby.  This  statement 
of  the  author,  however,  would  be  precisely  true  in  case  of 
re-exchange,  or  an  equally  serious  evil  would  result,  viz. 
the  driving  of  all  bill  sellers  to  one  or  two  purchasers 
here,  who  would  thus  monopolize  the  market.  In  Europe 
it  is  seen  by  the  author’s  own  shewing,  that  there  is  a 
powerful  preventive  to  weak  bills  in  bankrupt  and  other  si¬ 
milar  laws  ;  this  is  not  the  case  here. 

As  to  the  “equity”  of  damages,  as  a  remuneration , 
it  must  be  admitted  that  this  depends  on  the  resi¬ 
dence  of  the  parties  in  a  country  like  this,  where  the  in¬ 
land  exchange,  the  rate  of  interest  fixed  by  the  different 
states,  and  a  great  variety  of  local  circumstances,  such  as 
distance  from  the  market  for  the  produce  which  forms  the 
basis  of  bills  in  the  different  states,  and  many  others  of  an 
entirely  local  but  yet  powerful  influence.  1  have  already, 
I  think,  shewn  that  uniformity  cannot  he  obtained,  neither 
can  the  kind  of  equity  which  the  auther  requires;  nor  is 
it  necessary :  but  laws  satisfactory  to  each  state  for  its  own 
purposes  can  be  had,  combining  all  the  requisites  of  uni¬ 
formity  as  to  its  own  citizens,  and  equity  in  regard  to  them 
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and  all  others.  It  is'not  held  to  be  inequitable  that  the  inter¬ 
est  of  money  in  Georgia,  should  differ  from  that  of  Massa¬ 
chusetts  or  Nevv-York  ;  nor  do  the  States  require  from  Con¬ 
gress  any  law,  either  to  establish  a  uniform  rate  of  interest 
or  a  uniform  rate  of  damages  on  inland  bills  of  exchange  ; 
and  yet,  in  both  these  respects,  they  are  to  each  other  as 
foreign  States,  and  not  as  colonies  to  the  general  govern¬ 
ment.  The  quantum  of  damages  may  in  some  States,  be 
too  great  as  a  remuneration  in  particular  instances,  but  in 
other  cases,  even  the  highest  rate,  twenty  per  cent,  would 
be  no  adequate  remuneration,  as  in  a  case  where  by  reason 
of  the  return  of  a  bill  the  importer  is  unable  to  transact 
any  business  for  an  entire  season,  his  orders  not  having 
been  executed,  while  his  rent  and  clerk  hire  have  been  in¬ 
curred,  or  where  his  credit  is  injured  abroad  by  want  of 
punctuality. 

As  to  the  “ justice ”  of  the  law  of  damages,  so  far  as  the  law 
is  a  “  penalty,”  it  is  sufficient  to  say,  that  the  penalty  is  infi¬ 
nitely  below'  that  which  attaches  in  Europe,  viz.  bankrupt¬ 
cy ;  and  perhaps  the  law  might  be  amended  with  advantage 
in  cases  where  it  operated  as  a  penalty  only;  but  these  are 
rare,  and  many  doubt  the  expediency  of  lessening  a 
penalty  in  any  circumstances  of  fraud  or  culpable  impru¬ 
dence,  and  only  in  these  cases,  can  damages  be  considered  in 

the  light  of  penalty. 

The  writer  says,  (page  21,)  that  “  the  prospective  pe- 
“  nalty  operates  upon  both  parties,  upon  the  buyer  as  well 
“  as  the  drawer  of  the  bill.”  In  this  he  will  find,  on  in¬ 
quiry,  that  he  is  misinformed;  buyers  universally  look  to 
the  goodness  of  the  drawer  undoubtedly,  but  he  must  be  a 
foolish  one  who  remits  a  business  bill,  which  he  believes  will 
be  returned  underany  circumstances,  either  with  or  without 
damages  ;  and  as  far  as  the  experience  of  our  largest  bill 
brokers  goes,  few  are  known  to  buy  such  bills,  for  the 
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very  good  reason  that  few  are  to  be  bought:  the  few 
who  do  buy  are  speculators,  and  they  may  as  well  as 
not  be  visited  with  damages.  The  thought  of  dama¬ 
ges  rarely  occurs  to  a  “  buyer,”  until  he  finds  it  ne¬ 
cessary  to  claim  them.  The  learned  Professor  says  also, 
(page  21,)  “thus  will  it,  (a  penalty,)  weaken  bills; 
“  would  not  this  be  the  influence  of  a  penalty  in  any  other 
“  contract ?”  Certainly  not,  at  least  notin  contracts  where 
the  penalty  is  secured  by  the  bond  of  the  contractor  only  ; 
men  do  not  contract  to  have  a  house  built  by  a  given  day, 
and  in  a  given  manner,  by  a  party  unable  to  finish  it,  and 
look  to  the  bond  of  the  same  party  for  the  sake  of  its 
penalty  only — few  such  contracts  are  known. 

To  pursue  this  point  a  little  further,  and  take  the  case 
of  alloyed  silver  ware,  introduced  as  an  illustration,  (page 
22,)  although  not  analogous  to  the  case  of  bills  of  ex¬ 
change  ;  does  the  writer  mean  seriously  to  contend,  that  if 
there  were  no  penalty  there  would  be  less  fraud  ?  If  the 
bill  seller  or  the  plater  intend  fraud  at  the  outset,  shall 
there  be  no  penalty?  And  if  no  penalty,  will  both  or  either 
be  better?  Why  may  not  this  be  extended  to  every  species 
of  crime  ?  But  what  buyer  of  plate  ever  thinks  of  prose¬ 
cuting  for  a  penalty  until  he  detects  fraud?  And  what  sel¬ 
ler  of  plate  that  does  not  think  of  it,  or  in  any  event 
should  escape  the  penalty  when  he  is  detected  in  the  fraud  ? 
And  so  of  a  bill,  where  the  injury  sustained  may  be  as  great 
without,  as  with  fraud.  Men  pride  themselves  on  character, 
the  law  takes  care  that  they  shall  be  true  to  that  character. 

But  the  writer  says  that,  “  by  the  addition  of  damages,  ma- 
“  ny  bills  find  a  market,  which  otherwise  would  not  sell, 
“  or  only  at  a  very  reduced  rate,”  and  yet  he  tells  us, 
(page  10,)  that  the  bill  of  ayoung  emigrant  from  Hull,  W'as 
bought  at  five  per  cent,  under  the  market,  because  he  was 
“  out  of  the  way  of  trade,”  not  because  of  the  twenty  per 


cent,  damages  attached  to  its  dishonour ;  so  that  we  have 
an  indirect  proof  from  the  author  himself,  that  damages  do 
not  influence  the  buyer.  But  again,  the  author  says,  (page 
21,)  “  its  (the  law’s)  operation  upon  their  (the  buyers’) 
“  minds  is  what  determines  the  practical  influence  of  the 
“  law  on  the  goodness  of  bills,”  and  yet  he  says,  (page  22,) 
“  the  majority  of  buyers  are  too  prudent ;  they  disregard  it, 
“  (the  law,)  and  in  the  purchase  of  a  bill  look  solely  to  cha- 
uracter  and  standing .”  If  the  majority  of  buyers  look  to 
character  solely,  they  do  not  look  to  damages,  and  the  au¬ 
thor  will  find  it  difficult  to  persuade  his  readers  that  dama¬ 
ges  should  be  abolished  on  proof  so  much  in  their  favour  as 
this  But  the  fact  is  still  stronger  ;  not  only  a  majority,  but 
almost  every  buyer  is  governed,  not  by  damages,  but  by 
character;  an  exception  is  very  rare.  Sellers  are  governed 
by  the  damages,  and  as  the  law  is  intended  to  strengthen 
bills,  it  does  so  by  the  penalty  on  the  sellers,  and  this  is 
the  great  check  to  unfounded  drafts,  whether  arising  from 
fraud  or  “culpable  imprudence.” 

“The  second  object  of  the  law  is,”  says  the  learn¬ 
ed  Professor,  “remuneration,”  and  to  prove  that  it  does 
not  in  all  possible  cases  grant  remuneration,  he  cites 
the  unparalleled  state  of  things  in  J  82 5  ;  but  with  all  due  re¬ 
spect,  his  own  statement  does  not  bear  him  out.  He  states 
that  “  such  was  the  glaring  injustice  of  the  law,  that  the 
“  best  established  houses  stood  out  against  it  upon  the 
“  very  slightest  pretext,  and  an  equitable  adjustment  by  the 
“  payment  of  principal  and  interest  generally  took  place.” 
Is  this  any  proof  that  the  law  would  not  have  granted  the 
remuneration  if  prosecutions  had  followed  the  dishonour  of 
bills  ?  Did  it  not  follow  every  suit  not  settled  by  compromise? 
Is  it  not  approximating  to  a  libel,  to  say  that  the  best  establish 
ed  houses  stood  out  upon  the  very  slightest  pretext?  Could 
the  weakest  houses  have  done  more  ?  Could  not  any  frau- 
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dulent  bill  drawer  have  done  the  same?  The  truth 
of  the  case  is,  that  such  w  ere  the  unprecedented  losses  of  our 
merchants,  and  so  much  were  they  involved  with  European 
houses  which  had  become  bankrupt,  that  it  was  matter  of 
policy  in  the  bill  holder  to  settle  without  damages ;  but  the 
waiver  of  damages  is  one  thing,  the  requirements  of  law 
and  the  certainty  of  its  being  enforced,  another.  The  au¬ 
thor  next  argues,  that  there  should  be  no  damages;  because 
the  laws  of  the  different  States  vary  in  the  amounts  allowed. 
This  is  an  argument,  perhaps,  against  a  congressional 
enactment,  having  for  its  object  a  uniform  law ,  because 
the  States  are  the  best  judges  of  w  hat  suits  them  ;  but  it  is 
no  valid  argument  in  favour  of  abolishing  damages. 

While  on  this  part  of  the  subject,  it  may  be  well  to  recur 
to  the  pro  forma  statement  of  the  author  (pages  6  and  7) 
of  the  pamphlet,  which  he  has  introduced  to  show'  that  the 
laws  regulating  damages  are  not  uniform,  and  thence  ar¬ 
gues  that  they  are  wanting  in  equity.  It  will  be  perceived 
that  to  illustrate  his  position,  he  has  assumed  the  same  rate 
of  premium  as  existing  in  eight  different  States  at  one  and 
the  same  time;  a  circumstance  that  everv  merchant  well 
knows  never  has  occurred,  and  in  all  probability  never  will 
occur,  in  regard  to  exchange,  either  on  London  or  any 
other  place  in  the  world.  By  his  calculations  of  damages,* 
premium  and  interest,  it  will  be  seen,  that  on  a  bill  for  <£1000 
sterling,  he  makes  the  difference  in  the  amount  ofdamages, 
between  the  Philadelphia  rule  of  twenty  per  cent.,  and  the 
Boston  rule  of  five  per  cent,  to  be  $712.94;  and  by  simi¬ 
lar  calculations,  the  amount  will  be  greater  or  less  accord¬ 
ing  to  the  specific  damages  allowed  in  the  other  States  re¬ 
spectively.  Independent  of  the  fact,  that  the  calculations 
are  on  an  assumed  basis  that  never  can  occur,  by  w  hich 
there  is  apparent  a  factitious  difference  of  damages  of 
nearly  two  per  cent.,  caused  by  the  manner  of  applying  the 


premium  in  the  calculation  ;  I  cannot  perceive  how  an  in¬ 
ference  can  be  drawn  from  this  want  of  uniformity,  to 
prove  a  want  of  equity,  as  sought  by  the  author,  (page  S*) 
where  he  says,  “  the  second  evil  complained  of,  is  want  of 
“  equity.  This  follows  naturally  or  rather  necessarily 
“  from  the  first,  since  a  law  that  is  variable  and  unequal 
“cannot  but  be  unjust.”  The  “injustice”  which  he  means, 
is  sufficiently  defined  by  the  case  of  the  bill  bought  in  Bos¬ 
ton  and  sold  in  New-York,  cited  by  the  author,  (page  9,) 
where  the  original  buyer  was  obliged  to  pay  20  per  cent, 
damages  in  New-York,  and  recovered  but  five  per  cent,  in 
Boston.  Here  the  Boston  merchant,  although  he  sold  his 
bill  at  a  profit,  made  a  bad  speculation ;  and  the  case  fails, 
so  far  as  it  is  intended  to  show  that  the  New-York  law  opera¬ 
ted  unjustly,  and  is  intended  by  the  author  as  an  argu¬ 
ment  in  favour  of  the  abolition  of  all  specific  damages . 

Let  us  look  for  a  moment  to  the  proposed  substitute,  re¬ 
exchange.  In  the  case  of  Mcllish  vs.  Simeon  cited  from 
Blackstone,  more  than  fifty  per  cent,  was  added  to  the  face 
of  the  original  bill.  The  bill  was  drawn  in  London  upon 
Paris,  and  negotiated  in  Holland,  and  by  the  mere  re-ex¬ 
change  <£603. 19.10  were  swelled  to  <£913.14.3. 

If  a  bill  had  at  the  same  time  been  drawn  on  an}'  other 
country  but  France,  the  amount  of  exchange  to  be  added  to 
it  would  have  been  very  small.  Would  this,  however, 
have  been  ground  of  complaint  to  the  drawer  of  the  first 
bill  ?  I  think  not,  and  the  court  in  that  case  refused  a  new 
trial,  on  the  ground  that  no  question  of  hardship  could 
come  up,  on  an’action  on  a  bill  of  exchange. 

It  may  be  said,  that  the  refusal  of  France  to  allow  the 
payment  of  any  bill  drawn  in  England,  was  an  extraordi¬ 
nary  circumstance.  This  is  admitted,  but  such  circum¬ 
stances  may  again  occur,  and  the  facts  in  relation  to  that 
case  were  not  more  extraordinary  than  those  which  occur- 
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red  in  1825.  Suppose  that  bill  had  been  drawn  in  this 
country,  on  Paris,  and  negociated  first  in  London,  and  then 
Holland,  and  that  an  unfavourable  exchange  had  existed 
between  us  and  London  ;  the  drawer  here,  in  case  we  had 
been  governed  by  the  re-exchange  system,  would  have  paid 
about  65  per  cent. ;  whereas,  under  the  laws  of  specific 
damages,  he  could  not  have  been  obliged  to  pay  more 
than  twenty  per  cent-  I  have  alluded  more  particularly  to 
this  “ pro  forma  statement,”  because  I  am  aware  that 
when  figures  are  arrayed  in  solid  columns  they  very  often 
produce  an  effect  which  they  should  not,  and  which  on 
close  examination  they  will  not.  In  this  instance,  they  are 
used  to  prove,  that  specific  damages  on  protested  bills  of  ex¬ 
change,  are  inequitable  ;  whereas  it  is  manifest,  that  greater 
actual  damages  may  result  where  there  are  no  specific 
rates,  but  a  mere  re-exchange.  Besides,  cases  may  occur 
where  bills  may  travel  all  over  Europe,  and  all  over  this 
continent,  and  the  re-exchange  be  still  more  onerous  than 
any  damages  known  to  our  laws. 

From  the  foregoing,  I  am  satisfied,  that  the  “  natural 
“justice,”  desired  by  the  author,  cannot  be  attained  by  a 
system  of  re-exchange.  It  is  impossible  to  say  that  the 
damages  allowed  in  Boston,  will  in  all  cases  be  enough  for 
the  merchant  in  New-York,  Philadelphia  or  New-Orleans, 
The  merchants  in  each  place  should  have  the  right  to 
judge  for  themselves. 

“  The  fulfilment  of  the  contract  (the  author  justly 
“remarks,  page  24,)  is  the  actual  payment;  the  equi- 
“  table  remuneration,  therefore,  for  its  failure,  is  the 
“  value  of  that  sum  of  money  at  that  specified  time 
“  and  place ;  or  in  other  words  the  amount  of  a  bill, 
“  then  and  there  drawn,  that  would  have  replaced  the  dis- 
“  honoured  one,  including  of  course  all  legal  and  customa- 

4 


26 


44  ry  charges.  This  is  the  real  loss,  since  it  is  the  actual 
44  amount  that  would  make  the  remitter  good.” 

The  author  says,  (page  22,)  44  The  second  object  of  the 
44  Isw  (of  specific  damages)  is  remuneration.  If  the  buyer 
44  of  the  bill  be  disappointed  of  his  remittance,  the  law  ar- 
44  gues  that  the  loss  should  be  made  good  by  the  drawer 
44  who  caused  that  disappointment.  With  the  equity  of 
44  this  principle  no  faidt  can  be  found.1' 

By  giving  a  bill  of  exchange,  the  drawer  undertakes  to 
pa}?  a  given  sum  at  a  given  place,  at  all  events,  and  under 
all  possible  hazard.  Who  shall  estimate  the  damage  or  loss 
sustained  by  the  violation,  or  non-performance  of  this  un¬ 
dertaking?  Shall  it  not  be  matter  of  arrangement  and  conven¬ 
tion  between  the  original  parties  ?  And,  if  a  third  party  take 
concern  in  the  contract  shall  he  complain  of  its  injustice 
when  aware  of  all  its  bearings  ?  Shall  he  plead  ignorance 
to  fortuitous  events,  when  the  contract  presupposes  all 
that  can  possibly  occur? 

Instead  of  stating  the  law  to  have  originated  from 
the  44  circumstances”  of  our  being  colonies ,  of  scanty 
capital ,  wanting?  commercial  credit,  very  distant  from  Eu¬ 
rope,  all  forbidding  a  reciprocal  exchange,  and  consequent¬ 
ly  an  equitable  adjustment,  as  asserted  by  the  author, 
(page  16,)  he  should  first  have  admitted,  that  as  like  causes 
produce  like  effects,  these  circumstances  could  not  have 
given  rise  to  laws  for  specific  damages,  for  the  same  cir¬ 
cumstances  exist  with  Rio,  Cadiz,  Bahia,  Buenos  Ayres, 
and  the  many  other  places  alluded  to  by  him  in  pages  19 
and  20,  some  of  which  are  colonial  possessions,  and  yet 
there  is  a  reciprocal  exchange  with  them.  Why  did  they 
not  have  recourse  to  damages  ?  Some  of  them  have  al¬ 
ways  been  poor,  in  colonial  dependence,  of  slow  and  un¬ 
certain  communication  with  Europe,  and  wanting  com¬ 
mercial  credit ;  and  yet  they  never  thought  of  any  law  of 
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specific  damages  ;  neither  did  either  of  these  circumstances 
operate  in  this  country.  Their  true  origin  is  to  be  found 
in  the  principle  of  all  contracts,  a  penalty  operating  on  the 
character  or  the  purse,  and  sometimes  on  both,  in  case  of 
non-performance.  There  is  no  contract  known  to  the 
laws  more  carefully  guarded  in  all  countries,  than  that  for 
a  bill  of  exchange.  So  important  has  it  been  held  in  Eu¬ 
rope,  that  utrer  ruin  by  means  of  bankrupt  acts,  (as  I  have 
had  occasion  before  to  remark,)  often  passes  upon  him  whose 
bill  is  dishonoured.  In  this  country  the  result  is  not  so 
disastrous,  even  w'here  our  heaviest  damages  are  exacted. 
These  damages  were  originally  intended  to  give  security  to 
bills,  to  insure  their  punctual  payment  at  the  time  and 
place  specified,  to  give  a  remuneration  to  the  disappointed 
remitter,  and  to  punish  fraudulent  and  imprudent  drawers 
by  a  penalty. 

These  objects  they  do  accomplish,  better  than  a  system  of 
re-exchange  would  ;  at  least,  such  is  the  opinion  of  the  mass 
of  bill  dealers,  as  far  as  ascertained  by  their  agreements 
among  themselves,  and  by  the  laws  passed  through  their 
instrumentality. 

The  nature  of  our  trade  with  Europe  is  such  that  we  re¬ 
quire  a  strong  guaranty  for  the  punctual  payment  of  bills. 
Most  of  our  importations  are  of  goods  adapted  to  two 
seasons  of  the  year,  and  if  they  are  delayed,  or  their  ar¬ 
rival  prevented,  by  reason  of  failing  remittances,  the 
“actual  loss”  to  the  importer  cannot  be  measured  in  all 
cases,  (even  by  our  highest  damages,)  but  never  should  be 
measured  at  less  than  the  amount  agreed  to  be  paid  by  the 
party  to  the  bill  remitted.  The  equity  starts  with  the  con¬ 
tract^  and  has  nothing  to  do  with  the  penally ;  that  is,  no 
man  has  a  right  to  complain  of  the  want  of  equity  in  a  con¬ 
tract  after  he  lias  failed  to  perform  it,  having  first  voluntarily 
made  it. 
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The  author  concludes  his  observations  on  the  sub¬ 
ject  of  the  law  of  specific  damages  as  a  remuneration,  by 
the  extraordinary  doctrine  that  “  sound  legislation”  will 
guard  men’s  contracts,  but  not  insure  their  profits.— 
Why  then  any  laws  for  the  recovery  of  a  mercantile 
debt  ?  Do  not  the  profits  of  a  merchant’s  business  always 
form  part  of  his  actual  outstanding  debts?  And  in  com¬ 
merce,  is  not  that  loss  “  which  but  for”  fraud  or  culpable 
imprudence  might  have  been  realized  or  saved? 

If  I  do  not  much  mistake,  one  great  object  of  the  advo¬ 
cates  for  a  re-exchange  is,  to  render  bills  of  exchange  a 
species  of  merchandise,  a  marketable  commodity ;  and,  if  ca¬ 
pitalists  may  speculate  upon  them  as  merchandise,  why  will 
they  not  be  of  greater  or  less  value  according  as  they  are 
monopolized  or  not?  And  when  valuable,  why  will  not 
any  means,  however  fraudulent,  be  resorted  to,  to  give 
them  currency,  especially  if  there  be  no  damages  to  ope¬ 
rate  as  a  penalty? 

Having  shown,  that  damages  accomplish  the  end  for  which 
they  wrere  intended,  and  therefore  ought  not  to  be  abolish¬ 
ed  ;  and  that  their  existence  by  custom ,  and  latterly  by  law , 
during  a  long  period  of  time,  both  in  our  colonial,  and 
since  our  independent  state,  is  proof  of  the  wisdom  of  their 
creation  ;  I  leave  this  point  of  objection,  and  shall  pro¬ 
ceed  to  the  next  question  of  the  author  : — What  system  of 
adjustment  “would  grow  up  instead  of  damages?” 

He  says,  (page  31,)  that  a  re-exchange  exists  with  Ca¬ 
diz,  Lisbon,  Rio  Janeiro,  and  many  other  places,  notwith¬ 
standing  the  existence  of  an  unfavourable  rate  of  exchange 
against  them,  to  a  greater  degree  than  against  us ;  from 
which,  he  wrould  have  it  inferred,  that  if  there  were  dama¬ 
ges  at  Cadiz,  &c.,  there  wrould  be  no  re-exchange.  But 
with  due  deference  non  constat . 
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No  sound  argument  has  been  added  to  prove  a  re-ex¬ 
change  would  necessarily  result  from  the  abolition  of  dama¬ 
ges  in  this  country  ;  and  if  it  would  not  necessarily  follow, 
we  may  well  inquire  why  “  incur  the  danger  of  a  new  and 
u  untried  system,”  since  the  only  benefit  hoped  from  it, 
doubtful  as  its  character  is,  is  also  of  doubtful  attainment? 
But  I  ask  in  the  second  place,  why  does  not  re-exchange 
now  exist,  since,  according  to  the  author,  neither  the  un¬ 
favourable  rates  of  exchange,  nor  the  nature  of  our  ex¬ 
ports,  nor  the  distance  by  which  we  are  separated  from  Eu¬ 
rope,  nor  the  inferiority  of  our  capital,  are  bars  to  the  sys¬ 
tem  ? 

The  only  true  answer  to  this  is,  that  the  capital  of  Europe, 
audher  extensive  and  ready  markets,  have  created  the  cus¬ 
tom  of  negotiating  bills  from  this  and  other  countries  upon 
her;  and  until  some  means  can  be  devised  to  rival  her  in 
this  superiority,  a  “  reciprocal  exchange”  cannot  arise. 
The  advocates  for  abolition  have  begun  at  the  wrong  end. 
Let  them  first  make  the  United  States  the  depot  for  South 
American  and  East  and  West  India  produce,  and  then  a 
re-exchange  may  arise  ;  but  it  will  require  capital ,  more 
than  we  can  yet  command,  to  effect  this,  even  supposing 
we  added  to  our  inducements,  a  free  warehousing  system, 
as  recommended  by  the  author.  But,  to  suppose  that  the 
mere  abolition  of  damages  will  operate  like  the  touch  of 
Midas  in  enriching  us,  by  making  this  country  the  grand 
depository  of  the  commercial  world  ;  and  will  make  us  the 
body  and  substance  of  all  that  the  author  has  so  beautifully 
sketched,  and  so  fancifully  coloured,  towards  the  conclu¬ 
sion  of  his  work;  is  more  than  sound  reason  can  believe, 
or  even  patriotism  hope.  Our  true  independence,  consists 
in  thinking  and  legislating  for  ourselves,  unbiassed  by  the 
theories  or  practice  of  other  countries.  On  this  subject, 
the  fittest  of  all  for  mercantile  decision,  let  the  convention 
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of  merchants,  the  customs  of  chambers  of  commerce,  and 
the  legal  enactments  founded  on  the  recommendations  of 
the  merchants  themselves,  be  held  to  be,  as  in  truth  they 
are,  the  sure  evidence  of  sound  policy. 

Let  congress,  if  the  advocates  for  the  abolition  of  da¬ 
mages  will  have  their  interference,  create  free  ports,  estab¬ 
lish  systems  of  bounty,  grant  to  foreigners  the  benefits  of 
a  free  warehousing  system,  and  by  any,  and  every  means, 
draw  to  us  the  vast  trade  that  now  centres  in  Europe  ; 
but  do  not  let  the  people  of  this  country  be  gravely  told, 
that  the  greatest  of  all  means  for  the  accomplishment  of 
this  end,  is  the  establishment  of  a  reciprocal  exchange ; 
and  that  this  is  to  be  attained  only  by  the  abolition  of  da¬ 
mages  on  dishonoured  bills . 

In  answer  to  the  question,  “  what  system  of  adjust¬ 
ment  would  grow  up,”  if  damages  were  abolished  ?  the 
author  of  the  “Considerations”  says:  “  The  same  system 
as  that  established  in  Europe — a  course  of  reciprocal  ex¬ 
change.” 

I  have  heretofore  observed,  that  this  would  not  necessa¬ 
rily  result ;  nor  will  it  result,  until  this  country  shall  have 
become  a  much  greater  depot  for  foreign  products,  and 
much  more  a  centre  of  capital.  The  writer,  however,  ap¬ 
pears  to  think  that  there  would  be  a  competition  among 
foreign  merchants  for  American  business,  and  that  the  in¬ 
terest  of  capitalists  would  lead  them  to  buy  bills  on  this 
country  whenever  they  could  find  a  profit.  The  more 
safely  foreign  merchants  can  do  business  with  us,  the  great¬ 
er  will  be  its  amount,  and  the  more  readily  will  they  en¬ 
gage  in  it.  A  re-exchange  will  not  add  to  their  security, 
nor  will  the  abrogation  of  damages,  which  the  author  has 
admitted,  (pages  18  and  19)  gave  security  to  bills,  and  of 
course  encouraged  trade  tinder  the  colonial  system;  and  if 
under  the  colonial  system,  why  not  under  any  system  ? 
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The  remark  of  the  author  about  the  interest  of  capitalists, 
displays  one  of  the  very  features  of  the  “  new  system”  to 
which  I  object,  viz.  the  spirit  of  speculation  to  which  a  re- 
exchange  would  give  rise.  The  market  would  be  imme¬ 
diately  full  of  bills  of  all  descriptions  from  all  quarters. 
The  low  rate  of  premium  at  which  bills  pronounced  doubt¬ 
ful  would  be  bought,  would  tempt  speculation,  while  the 
absence  of  a  penalty  wTould  encourage  fraud  in  drawers. 
Houses  in  a  tottering  condition  would  draw  in  the  hope  of 
sustaining  themselves;  indeed,  the  mischiefs  that  would  be 
produced  are  incalculable.  If  it  be  asked  why  such  mis¬ 
chiefs  are  to  be  apprehended  here  more  than  in  Europe,  the 
incontrovertible  reason  is,  that  in  Europe  the  bankrupt  laws, 
and  they  only ,  prevent  them ,  so  far  as  they  can  be  prevented 
under  a  system  of  re-exchange . 

One  of  the  consequences  to  which  the  author’s  reason¬ 
ing  tends,  is  openly  avowed  by  him,  (pages  36  and  37,)  in 
which  he  recommends  a  combination  of  bill  dealers,  to  re¬ 
gulate  the  market;  and  although  he  thinks  that  the  rise  of 
such  a  class  need  not  be  looked  upon  with  jealousy  by  t  hose 
in  the  habit  of  selling  their  own  bills,  since  the  combina¬ 
tion  “  will  neither  raise  nor  lower  the  price,  but  simply 
determine  more  accurately  what  that  price  should  be  ;”  yet 
I  am  somewhat  surprised  that  the  author  has  so  soon  for¬ 
gotten  his  recommendation,  (page  29,)  of  “  leaving  things 
to  nature,”  and  scouting  the  idea  that  any  physician  should 
think  it  a  dangerous  experiment  to  trust  the  stomach  with 
the  digestion  of  its  natural  food ;  for,  says  he,  self-interest 
is  to  the  state  what  the  natural  appetite  is  to  man .  If  we 
wish  the  scenes  of  1825  acted  over  again,  or  to  see  any 
other  as  great,  or  even  greater,  convulsion,  let  us  adopt  the 
author’s  plan,  and  send  for  the  history  of  the  operations  on 
the  Royal  Exchange,  London,  with  notes  explanatory  of 
the  true  mode  of  raising  or  depressing  exchange,  of  mak- 
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ing  the  market  heavy  or  brisk ;  in  a  word,  of  ruining 
thousands  in  a  minute,  by  the  “  lies  of  the  day,”  as  to 
prospects  of  war  or  peace,  the  paying  off  loans,  or  the  va¬ 
lue  of  the  stocks  and  bonds  of  foreign  governments ;  all 
of  which  operate  upon  bills  of  exchange.  If  such  a  sys¬ 
tem  is  to  follow  the  abolition  of  damages — if  gamblers  on 
a  large  scale  are  to  have  the  control  of  the  business  of  re¬ 
gular  merchants — if  the  “  interest  of  capitalists ”  is  thus 
to  be  promoted,  at  the  expense  of  men  in  moderate  circum¬ 
stances,  who  by  their  enterprize,  far  more  than  others  by 
unwieldly  capitals,  contribute  to  the  honour  and  riches  of  a 
state  ;  no  time  should  be  lost  in  resisting  the  doctrine  thus 
spread  abroad,  before  the  thousand  copies  of  this  pamphlet 
(now  in  circulation)  shall  have  exerted  the  influence  which 
is  hoped  from  the  talents  and  standing  of  Professor  Mc- 
Vickar. 

I  have  not  only  not  seen  any  argument  advanced,  to  show 
that  a  “  reciprocal  exchange ”  would  result  from  the  aboli¬ 
tion  of  damages ;  but  have  good  reason  to  believe,  from 
the  statements  of  the  author  of  the  “  Considerations,” 
that  damages  were  not  originally  the  bar  to  a  re-exchange 
in  this  country.  He  tells  us  that  scanty  capital,  the  unfa¬ 
vourable  rate  of  exchange,  the  distance  by  which  we  are 
separated  from  Europe,  were  the  causes  of  the  first  laws  for 
specific  damages  in  this  country.  But  how  can  these  have 
been  the  procuring  causes,  when  the  very  same  causes, 
operating  against  Rio  Janeiro,  Bahia,  Cadiz,  and  other 
places,  did  not  give  rise  to  damages,  but  a  re-exchange 
has  always  existed  between  them  and  the  great  capitals  of 
Europe  ?  Cadiz,  it  is  true,  is  not  as  distant  from  London 
as  wTe  are ;  but  passages  are  frequently  as  long  as  to  this 
country  ;  and,  in  reference  to  all  the  other  bars,  they  are 
still  greater  in  the  place  mentioned,  than  in  the  United 
States,  viz :  unfavourable  exchange,  scanty  capital,  and 
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products  of  little  variety,  and  not  shipped  in  sufficient 
quantities  to  prevent  an  unfavourable  rate  of  exchange. 
As  damages  did  not  prevent  the  establishment  of  a  system 
of  re-exchange,  so  their  abolition  will  not  create  that  sys¬ 
tem.  It  is  well  known  that  bills  on  this  country  are  now 
more  frequent  than  formerly,  because  our  merchants  are 
richer  and  better  known ;  that  the  true  cause  of  a  re-ex¬ 
change  is  gradually  operating  in  the  very  face  of  damages; 
which,  therefore,  cannot  have  been  the  preventives  to  it. 
As  merchants  become  known  in  particular  trades,  their 
friends,  in  the  places  to  which  they  trade,  acquire  confi¬ 
dence  in  them,  and  do  not  hesitate  to  draw  on  them  when 
requisite. 

I  cannot  omit  to  notice  here  an  apparent  object  with 
the  advocates  of  abolition.  The  writer  says,  (page  33,) 
that  every  capitalist  in  London  wants  his  funds  in  New - 
York ,  provided  bills  can  be  bought  at  prices  which  will 
turn  them  to  profit.  Why  should  we  adopt  a  system  to  put 
a  profit  into  the  pockets  of  London  capitalists,  unless  by 
it  we  also  put  one  into  our  own,  and  no  proof  of  this  re¬ 
sult  is  attempted  ?  But  it  is  the  use  to  be  made  of  this  re¬ 
exchange  to  which  I  object — the  rendering  bills  of  ex¬ 
change  subjects  of  speculation  to  capitalists ,  not  only  in 
London,  but  here;  for  the  author  goes  on  farther  in  a  pre¬ 
vious  part  of  his  work,  (pages  36  and  37,)  and  recom¬ 
mends  the  establishment  of  a  class  of  “  bill  merchants,”  to 
be  aided  by  brokers;  a  class  that  he  says  will  neither  raise 
nor  lower  the  price  of  bills,  but  simply  determine  more  accu¬ 
rately  what  that  price  should  be,  as  in  the  case  with  a  simi¬ 
lar  class  at  the  Royal  Exchange,  London. 

This,  of  itself,  is  enough  to  induce  every  man  in  the  Uni¬ 
ted  States,  who  values  the  quiet  of  the  country,  the  sta¬ 
bility  of  commerce,  and  the  morals  of  the  people,  to  op¬ 
pose  a  reciprocal  exchange  by  every  means  in  his  power,  if 
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to  bo  established  by  the  abolition  of  damages.  Every  evil 
that  can  result  from  dishonoured  bills,  will  follow  the  es¬ 
tablishment  of  such  a  class — a  rumour  of  peace  or  war,  the 
failure  or  success  of  loans,  the  rise  or  depression  of  foreign 
stocks,  and  the  more  fashionable  traps,  foreign  bonds — all 
operate  in  London  to  create  embarrassment,  and  often 
overwhelming  ruin,  to  a  large  portion  of  the  community; 
for  these  all  govern  foreign  exchanges.  Bubbles  are 
blown  up  and  explode  almost  in  a  minute — the  “  lies  of 
“  the  day”  prove  disastrous  almost  beyond  belief.  Nor 
are  these  effects  confined  to  the  gamblers  who  originate 
the  “  certain  intelligence  from  the  seat  of  w  ar” — “  late  and 
“  authentic  accounts  from  Brazil” — “  troubles  in  Colom¬ 
bia” — “  retreat  of  the  main  body  of  the  Russian  army,” 
and  the  “  consequences  that  must  result ,” — we  have  seen 
those  who  had  no  direct  interest  in  stocks  or  exchanges, 
ruined  by  the  gambling  speculations  of  capitalists,  not  ex¬ 
cepting  men  of  the  very  largest  properties,  and  those  who 
ruled  the  market  at  the  Royal  Exchange.  There  is  no 
question  that  the  frequent  panics  and  convulsions  in  the 
money  market  in  England,  are  the  fruits  of  the  combina¬ 
tion  recommended  by  the  author.  He  would  have  it  be¬ 
lieved  that  such  a  class  here,  need  be  no  cause  of  jealousy 
with  those  who  are  in  the  habit  of  selling  their  own  bills. 
We  all  know  how  monopolies  operate,  and  it  requires  no 
extraordinary  sagacity  to  foresee  the  effects  of  a  monied 
monopoly  on  men  in  moderate  circumstances.  These  are 
the  men,  who,  by  their  enterprize,  and  by  the  judicious  and 
prudent  employment  of  their  means,  add  more  to  the  hon¬ 
our,  and  even  the  riches  of  the  state,  than  do  overgrown 
capitalists.  “  Such  a  class,”  says  the  author,  “  is,  in  short, 
“  but  one  of  the  sub-divisions  of  commercial  labour.”  If 
this  be  a  sub-division,  it  will  be  difficult  to  find  a  grand  di¬ 
vision.  Such  a  class  here  would  control  the  whole  com- 


fnercial  community.  Nothing  would  be  left  to  nature,  that 
kind  physician  to  the  mercantile  stomach,  which  the  author 
so  feelingly  recommends,  (page  29.)  We  have  already 
heard  much  of  great  London  brokers,  who  combine  that 
character  with  that  of  bill  drawers  and  bankers,  ruling  the 
destinies  of  empires,  and  making  monarchs  tremble  on 
their  thrones.  I  do  not  wish  to  see  a  similar  influence  ex¬ 
erted  here,  and  would  rather  limit  than  encourage  the  am¬ 
bition  of  the  Rothschilds  of  this  Republic. 

I  now  proceed  to  the  author’s  last  and  most  important 
question  :  “  What  benefit  would  result  to  our  country  from 
“  suck  a  state  of  things 

The  original  question  was,  (page  12  of  the  “  Conside- 
“  rations,”  and  page  12  of  these  “Strictures;”)  What 
benefit  w  ill  arise  from  the  system  growing  out  of  the  aboli¬ 
tion  of  these  damages?  but  the  author  taking  it  as  granted 
that  a  system  of  re-exchange  would  arise,  and  having 
transplanted  to  this  country,  by  a  stroke  of  his  pen,  all 
the  advantages  of  capital ,  and  the  arts  of  wielding  it ,  which 
are  now  possessed  by  the  merchants,  bankers  and  brokers 
of  Europe,  now  asks,  “  What  benefit  w'ould  result  to 
our  country  from  suck  a  state  of  tilings  ?”  His  answers',  I 
must  own,  give  results  which  every  American  should  be 
anxious  to  find  correct,  and  should  strive  to  make  so,  and 
they  would  be  correct,  if  we  possessed  all  the  advantages 
aforesaid. 

He  says,  1st,  that  we  should  have  an  “  equitable  remu - 
neration ,”  (in  the  case  of  dishonoured  bills,  not  involving 
fraud!)  “no  penalty,  (where  none  was  merited  l”)  “  that 
the  remitter  w'ould  have  his  funds  w'here  they  should  be 
wanted — that  the  drawer  would  have  to  pay  only  the  we- 
cessary  expenses  of  placing  them  there  !  (fn  the  case  of 
Mellish  vs.  Simeon,  this  was  a  heavy  expense) — that  the 
new  “  state  of  things”  would  do  away  the  sense  of  indus- 
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ticc—  inspire  good  will  and  mutual  confidence ;  and  that 
honour,  good  faith ,  and  a  of  natural  justice ,  would 
be  substituted  for  the  penalties  of  the  law,  (as  if  the  law 
had  already  despoiled  our  commercial  character  of  all 
these  virtues.)  He  says,  secondly ,  that  the  profits  of 
this  country  w  ould  be  immediately  gree  ter,  and  its  trade 
better — that  the  risks  in  carrying  on  European  trade,  would 
be  less- — that  at  present  our  merchants  know  nothing  of 
their  true  interests,  since  they  are  willing  to  trust  foreign¬ 
ers,  and  when  ordered  to  buy  produce,  will  do  so,  and 
sell  bills  on  Europe  to  repay  themselves — -that  sometimes 
these  bills  come  back  under  protest,  being  dishonoured 
under  various  pretexts,  and  sometimes  damages  are  exact¬ 
ed — that  at  other  times,  the  bills  are  returned  in  this  way’, 
while  the  goods  on  which  they  are  based,  go  to  swell  the 
dividend  of  the  foreigner  on  whose  account  they  were 
drawn,  (in  case  he  becomes  a  bankrupt) — that  the  foreign¬ 
er  generally  receives  his  goods  and  sells  them  before  he 
pays  for  them.  He  appeals  for  the  correctness  of  this  picture 
to  the  year  1825,  during  which,  he  says,  many  Liverpool 
merchants  became  bankrupt,  and  involved  our  merchants 
to  a  ruinous  extent— -that  many  claims  of  that  year  are 
still  unsettled — that  from  many  bankrupt  estates  the  divi¬ 
dend  has  turned  out  little  more  than  nominal ;  and,  that  su- 
peradded  to  all  this,  is  the  fact,  that  in  Europe  our  laws  of 
damages  are  not  recognized,  and  of  course,  the  amount  of 
damages  is  excluded  from  claims  to  dividends,  although 
the  damages  may  have  arisen  on  a  bill  drawn  for  account, 
and  by  order  of  an  English  correspondent. 

He  then  states  a  debit  and  credit  account  with  foreign 
countries,  of  national  advantages  and  disadvantages,  much 
to  the  loss  of  the  United  States,  which  he  says,  is  caused 
by  a  want  of  reciprocal  exchange. 


I  have  thus  given  a  faithful  summary  of  the  contents  of 
the  pamphlet,  (from  page  39,  beginning  with  the  sixth 
question  of  the  author,  to  page  42  inclusive,)  comprehend¬ 
ing  his  answers  ;  and  here  I  pause,  to  express  my  un mingled 
astonishment  at  the  answers,  and  to  appeal  to  every  man  of 
business  whether  they  are  correct. 

If  in  England,  for  that  seems  to  be  the  country  more 
particularly  quoted,  (if  in  London,  and  Liverpool,  her 
two  great  seats  of  commerce)  there  are  no  laws  of  damages 
to  give  rise  to  a  “  sense  of  injustice,”  but  the  system  of  re¬ 
exchange  prevails,  with  all  its  accompanying  virtues  and 
benefits ,  such  as  “ honour ,  good  faith,  and  a  sense  of  natural 
justice ,”  how  was  it,  that  in  1825,  all  these  virtues  were 
forgotten,  or  trampled  under  foot,  not  only  as  regards  us, 
but  as  regards  every  other  nation  with  which  the  English 
dealt?  Americans  were  not  the  only  sufferers  by  English 
bankruptcies.  Other  countries,  enjoying  reciprocal  ex¬ 
change,  and  having  no  laws  of  damages,  all  the  cotton 
growing  countries  included,  suffered  also.  The  conduct 
of  the  merchants  cannot  be  worse  in  any  country,  under 
any  system,  than  that  of  the  English,  as  represented  by  our 
author ;  and  if  the  abolition  of  damages  will  give  us 
the  character  he  has  drawn  of  them ,  the  sooner  our 
merchants  resist  the  projected  law’  the  better.  The 
author  rather  broadly  insinuates ,  that  the  law  of  da¬ 
mages  has  taken  from  us  all  honour,  good  faith,  and  sense 
of  natural  justice  ;  but  he  more  pointedly  intimates,  (page 
41)  that  these  qualities  have  no  abiding  place  with  the 
foreigner,  in  whom  there  is  great  danger  of  “  preva- 
41  rication,”  especially  if  likely  to  lose.  The  simple 
matter  of  fact  inference ,  to  be  draw  n  from  all  that  he  says 
about  risk,  and  time  lost,  comes  to  this  :  The  American 
merchant,  for  the  sake  of  a  commission,  buys  and  ships  to 
an  Englishman  or  any  other  foreigner,  and  sells  his  bill 
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for  the  amount  of  the  purchase,  and  once  in  a  longterm  of 
years,  a  bill  returns  di  shonoured,  and  perhaps  damages  are 
recovered  ;  for  I  aver,  and  challenge  proof  to  the  contra¬ 
ry,  that  bills  on  Europe  are  seldom  dishonoured,  except  in 
times  of  commercial  convulsion,  which  are  often  engen¬ 
dered  by  that  speculative  spirit  which  is  encouraged  by 
the  re-exchange  system,  miscalled  reciprocal  exchange. 
Now  what  does  this  custom  of  risking  prove  ?  Why, 
when  there  is  a  loss,  that  it  was  foolish,  or  imprudent,  or 
that  the  European  merchant  was  a  rogue ;  and  should 
teach  merchants  here,  caution  in  selecting  their  foreign 
correspondents,  or  induce  them  to  refuse  to  purchase  with¬ 
out  funds  in  hand.  If  there  be  few  losses,  the  commission 
is  a  good  premium  on  the  risks,  and  the  more  of  them  the 
better.  I  believe  this  last  is  the  fact,  and  such  the  general 
sentiment  among  commission  merchants  doing  foreign  bu¬ 
siness.  The  damages  on  bills,  certainly  do  not  tempt  mer¬ 
chants  to  draw  and  run  the  risks;  and  if  they  had  found 
them  oppressive,  they  would  long  ere  this  have  abandoned 
the  trade.  Notwithstanding  the  frequent  allusion  by  the 
author  to  the  year  1825,  in  support  of  various  positions, 
there  is  no  doubt  that  the  trade  of  that  year  was  profitable 
to  the  country  at  large,  however  ruinous  it  may  have  been 
to  some  heavy  speculators,  and  some  who  were  not  specu¬ 
lators  ;  for  by  reference  to  the  rate  of  exchange  both  on 
England  and  France  during  that  year  and  since,  this  fact 
clearly  appears. 

The  learned  author,  in  the  third  answer  to  his  last  ques¬ 
tion,  says,  that  the  new  system  would  “  greatly  economize 
the  commercial  capital  of  the  country,  by  the  substitution 
of  credit  for  funds  in  our  regular  importations,  by  allowing 
our  merchants  to  be  drawn  upon  from  Europe.”  This  can 
never  be  the  result,  so  long  as  cash  will  command  goods 
cheaper  than  credit,  so  long  as  the  credit  is  wanted  by  ns 


beyond  our  capital ,  a  nd  foreigners  have  cash  enough  to  do 
without  credit. 

Again,  the  author  says,  44  the  commercial  capital  will 
44  be  greatly  economised  by  demanding  from  the  foreigner, 
44  in  his  portion  of  the  trade,  corresponding  advances  to 
14  our  own.  The  operation  of  this  latter  check  would  also 
44  be  to  lessen  the  amount  of  importations  on  foreign  ac - 
44  count ,  which,  thughro  the  facilities  given  by  our  pre- 
44  sent  mode  of  dongi  business,  are  maintained  by  credit 
14  alone” 

I  think  I  have  made  it  manifest  that  damages  do  not 
prevent  our  merchants  from  being  drawn  upon,  and  as  to 
advances,  we  shall  and  ought  to  make  them,  as  long  as 
profitable. 

The  closing  remark  in  the  above  quotation,  demands 
more  than  a  passing  notice.  Admitting,  (what  I  believe 
is  not  the  fact)  that  foreign  importations  are  maintained  by 
credit  alone ,  there  is  no  reason  to  lessen  this  credit,  since 
the  balance  is  in  our  favour.  We  are  a  people  made  by 
credit,  beginning  with  the  first  custom-house  bond — we 
have  gone  on  using  foreign  capital,  until  by  its  aid  we 
have  become  rich .  Capitalists  are  the  only  enemies  to  the 
employment  of  capital  and  credit  by  others.  The  mass 
of  the  people  in  every  country  are  in  favour  of  the  distri¬ 
bution  of  capital  as  far  as  possible,  as  they  feel  that  it 
quickens  trade,  and  promotes  industry.  I  know  that 
much  complaint  has  been  made,  is  now  making,  and  will 
be  made,  that  foreigners  inundate  us  with  goods ;  but  so 
long  as  such  goodly  cities  as  this,  and  others  like  it,  con¬ 
tinue  to  grow  in  extent,  and  increase  in  splendour  and  po¬ 
pulation,  in  a  ratio  beyond  all  hope  of  comparison  by  any 
cities  in  the  old  world ;  so  long  as  the  wilderness  of  to¬ 
day  becomes  a  garden  to-morrow,  and  both  by  the  aid  of 
foreign  capital  ;  so  long  as  our  rates  of  interest  show  that 


40 


we  can  profitably  employ  all  our  own ,  and  as  much  foreign 
capital  as  can  he  brought  to  us ;  I  would  do  nothing  to 
check  such  profitable  employment.  The  remaining  re¬ 
marks  of  the  author  strengthen  my  last  observations,  for 
he  shews,  beyond  dispute,  that  the  great  desideratum  is  to 
make  this  country  the  depot  for  all  the  foreign  merchandise 
that  now  centres  in  Europe,  to  make  us  bankers  for  all  the 
world  but  Europe,  and  for  part  of  that. 

The  difference  between  us,  is  the  substitution  of  a  cause , 
by  him,  which  I  am  convinced  must  be  an  effect ,  and  can¬ 
not  be  a  cause. 

lie  wishes  the  abolition  of  specific  damages,  that  a  re ' 
exchange  with  all  the  world  may  follow  ;  while  I  contend, 
that  such  abolition  would  be  fraught  with  instantaneous 
and  immense  injury,  and  would  postpone  the  very  object 
of  the  writer,  by  taking  away  the  salutary  influence  of  a 
penalty.  I  cannot  close  these  remarks  without  lamenting 
that  a  subject  of  so  much  importance  should  have  received 
so  little  notice  from  the  conductors  of  our  public  journals, 
while  such  efforts  as  those  displayed  in  Professor  McVick- 
ar’s  pamphlet  are  making,  (by  whom  I  will  not  here  inti¬ 
mate)  to  prepare  Congress  to  repeal  the  state  statutes 
which  have  fixed  damages  according  to  the  expressed  vyill  of 
those  most  interested  in ,  and  most  conversant  with ,  hills  of 
exchange ;  but  I  regret  still  more,  that  the  editor  of  the 
New-York  American,  himself  supposed  to  be  acquainted 
with  the  subject,  and  disposed  to  look  to  the  true  interests 
of  commerce  (since  he  has  declared  that  “  the  (present) 
“  tariff  is  bad  enough,  unwise,  and  inexpedient ;  and  that 
“  the  American  system  (to  which,  unquestionably,  some  of 
“  Prbfessor  McVickar’s  remarks  tend)  is  founded  in  er- 
“  ror,  which  time  and  more  diffused  information  will  cor- 
“  reel”)  should  have  announced  the  Professor’s  pamphlet 
with  the  following  editorial  comments  : 
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From  the  American  of  13 tli  February ,  1829. 

Damages  on  Bills  of  Exchange. — This  is  a  subject  which, 
having  been  at  various  times  treated  of  in  our  columns  at  some 
length,  may  naturally  be  supposed  to  interest  us  a  good  deal. 
It  is  therefore  with  much  satisfaction  we  have  read  a  pamphlet 
just  published  by  the  Messrs.  Carvills,  entitled  11  Considerations 
upon  the  expediency  of  abolishing  damages  on  Protested  Bills  of 
Exchange. ”  The  object  of  the  writer — no  mean  or  unprac¬ 
tised  one — is  to  show,  that  the  existing  laws  imposing  damages 
on  protested  bills  of  exchange,  are  objectionable,  both  as  wanting 
uniformity  and  equity — that  they  are  contrary  to  the  practice  of 
other  commercial  nations — that  they  do  not  attain  the  ends  pro¬ 
posed  by  them — and  that  by  their  abolition,  a  more  just  and  be¬ 
neficial  system  will  arise  in  their  stead.  These  propositions  are, 
in  our  judgment,  clearly  made  out,  and  with  an  extent  and  preci¬ 
sion  of  practical  information  and  application,  that  leave  no  room 
to  the  objection — so  much  easier  than  answering  an  argument, 
and  therefore  so  common — that  it  is  “  mere  theorising.” 

An  Appendix  to  this  clever  and  well-timed  pamphlet  contains 
a  concise  and  clear  exposition,  intended  for  the  benefit  of  those 
to  whom  the  subject  is  not  familiar,  of  the  nature  and  operation 
of  bills  of  exchange — and,  in  addition,  the  report  made  on  this 
subject  in  March,  1826,  to  the  House  of  Representatives,  by  Gr. 
C.  Yerplanck. 

We  are  quite  sure,  that  to  general  readers,  who  desire  to  in¬ 
form  themselves  of  the  considerations  which  call  for  a  change  in 
our  existing  and  long-established  law,  as  well  as  to  commercial 
men  generally,  to  whose  concerns  it  more  immediately  relates, 
this  publication  will  be  acceptable  and  instructive. 

From  the  American  of  14 th  February . 

To  the  intelligence  and  labours  of  another  of  its  Professors, 
Mr.  McYickar,  we  owe  several  valuable  publications  upon  poli¬ 
tical  economy  and  other  topics  immediately  connected  with  th6 
active  pursuits  and  business  of  our  citizens,  one  of  which, 
11  Considerations  respecting  damages  on  Bills  of  Exchange,”  it 
was  no  longer  ago  than  last  evening,  our  agreeable  duty  to  no¬ 
tice  with  all  praise . 

From  the  American  of  1 8 th  February. 

Damages  on  Bills  of  Exchange.— The  pamphlet  recently 
published,  establishing,  as  we  think,  very  clearly,  the  expediency 


of  abolishing  these  damages — was,  as  we  understand,  prepared 
by  the  gentleman  to  whom  we  ascribed  it,  at  the  particular  re¬ 
quest,  and  under  the  sanction  of  several  highly  respectable  mer¬ 
chants.  The  practical  knowledge  of  these  gentlemen  had  sa¬ 
tisfied  them  of  the  oppression  and  unjust  character  of  our  exist¬ 
ing  laws  in  relation  to  Bills  of  Exchange,  and  they  put  into  the 
hands  of  the  author  part  of  the  details  of  which  he  has  so  skil¬ 
fully  availed  himself  to  sustain  their  views  and  his  own. 

We  make  this  statement  chiefly  for  the  purpose  of  exonerat¬ 
ing  the  writer  of  the  pamphlet  from  any  imputation — if  indeed  it 
could  at  all  be  an  imputation,  of  volunteering  in  the  discussion 
of  a  question  which  is  much  mooted  among  practical  men. 

Notwithstanding,  however,  the  influence  attempted  to  be 
exerted  by  the  editor  of  the  American,  I  am  persuaded, 
that  none  who  are  practical  men,  or  who  will  examine  the 
subject  attentively,  will  be  induced  to  adopt  the  views  of 
Professor  McVickar,  so  far  as  they  are  his  own ;  and  still 
less,  those,  which  I  am  willing  to  believe  he  has  44  prepar¬ 
ed”  (according  to  this  editor,)  at  the  44  particular  request 
44  of  several  highly  respectable  merchants,  who  put  into  the 
14  hands  of  the  author  part  of  the  details 

In  conclusion,  I  have  to  remark,  that  if  I  have  been 
more  prolix  than  the  nature  of  the  subject  would  seem  to 
render  necessary,  my  excuse  is  to  be  found  in  my  desire  to 
follow  the  learned  author  closely,  even  to  those  parts  of 
his  work  where  the  beauties  of  language  have  been  sub¬ 
stituted  for  the  strength  of  argument ;  and  the  zeal  of  mis¬ 
taken  patriotism  for  the  sound  views  of  commercial  pros¬ 
perity  ;  that  I  might  present  the  subject  in  its  true  light,  1 
have  incorporated  with  these  Strictures  a  portion  of  a  series 
of  numbers  on  bills  of  exchange,  published  in  the  Morning 
Courier,  between  the  14th  ult.  and  the  4th  instant,  and  am 
pleased  that  the  editors  have  devoted  so  much  of  their 
journal  to  this  important  subject ;  for,  l  am  as  desirous  as 
Professor  McVickar,  or  any  of  the  advocates  of  the  aboli¬ 
tion  can  be,  that  the  policy  of  endeavouring  to  coerce  a 
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system  of  re-exchange,  shall  be  fully  and  publicly  discussed ; 
relying  on  the  good  sense  and  practical  experience  of  the 
commercial  community  to  oppose  the  abolition  of  damages, 
as  being  in  any  manner  influential ,  either  in  preventing  or 
creating  a  reciprocal  exchange . 

I  believe  I  have  satisfactorily  shown,  that  laws  of  spe¬ 
cific  damages  on  foreign  bills  cannot  be  made  uniform  by 
any  act  of  Congress,  because  there  will  always  exist  differ¬ 
ent  rates  of  exchange  on  inland  bills.  That  there  is  no 
want  of  equity  in  our  present  laws,  since  the  merchants  of 
the  several  States  are  satisfied  with  their  respective  laws, 
and  the  merchants  of  other  States  have  no  right  to  com¬ 
plain  of  penalties,  flowing  from  contracts  into  which  they 
mayrefuse  to  enter,  if  they  object  to  them — that  the  prac¬ 
tice  of  Europe  is  no  law  to  us,  and  ought  not  to  be, 
while  the  evils  of  it  are  as  great,  and  in  most  instances  far 
greater  than  any  known  under  our  laws  of  damages — 
that  damages  did  not  arise  in  this  country  because  of  our 
dependence  on  Europe — that  other  countries ,  equally  de¬ 
pendent  as  we  were  when  colonies,  and  similarly  situated 
in  all  respects,  did  not  find  themselves  obliged  to  have  re¬ 
course  to  damages — that  the  systems  of  Europe  and  of  this 
country  severally  had  their  origin,  and  owe  their  continu¬ 
ance,  to  what  was,  and  is  now  believed  to  be,  the  true  in¬ 
terests  of  each — that  damages  attain  the  great  ends  for 
which  they  were  intended  ;  viz.  to  remunerate  the  buyer 
for  the  loss  sustained  through  the  fraud  or  culpable  impru¬ 
dence  of  the  drawer  ;  to  operate  as  a  penalty,  and  thus 
prevent  the  multiplicity  of  weak  bills — that  they  operate 
to  produce  these  ends  far  more  efficaciously  than  any  sys¬ 
tem  of  re-exchange,  unless  enforced  by  a  bankrupt  or 
other  similar  laws,  as  in  Europe — that  there  is  as  much  or 
more  equity  than  often  results  from  the  system  of  re-ex¬ 
change,  by  which  a  bill  may  pass  through  many  countries, 
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in  both  hemispheres,  and  be  loaded  with  an  amount  of  ac¬ 
tual  damages  greater  and  more  unjust  than  any  known  to 
our  laws,  as  in  the  case  of  Mellish  vs.  Simeon ;  besides, 
the  fact  that  in  consequence  of  the  numerous  convulsions 
in  the  commercial  world,  (occasioned  by  the  system  of 
re-exchange,  as  that  system  is  used  at  the  London  Royal 
Exchange,)  bills  are  more  frequently  dishonoured  in  Eng¬ 
land  than  in  this  country  ;  for  although  some  inexperienced 
“  London  merchant ”  informed  the  learned  Professor  that 
he  had  never  seen  a  dishonoured  foreign  hill  in  Europe ,  yet 
the  English  books  are  voluminous,  and  full  of  adjudica¬ 
tions  on  this  very  subject — that  the  beneficial  effects  of 
specific  damages  have  been  tested  by  time  and  talents,  and 
that  in  lieu  of  desiring  their  abolition,  our  merchants  have 
united  in  procuring  their  permanent  establishment*. 

That,  not  the  nature  of  our  exports,  but  their  small 
amount ,  compared  with  the  capital  which  centres  in  Eu¬ 
rope,  interferes  with  a  reciprocal  exchange — that  our  dis¬ 
tance  from  Europe  is  no  preventive,  nor  the  unfavourable 
rate  of  exchange  against  us,  since  it  exists  between  coun¬ 
tries  where  the  rates  are  more  widely  variant— -that  our 
capital  must  be  much  larger  before  a  reciprocal  exchange 
can  prevail  to  the  extent  desired  by  the  author — that  the 
practice  of  drawing  on  this  country,  has  become,  and  will 
be,  more  frequent  as  we  are  better  known,  and  our  means 
increase — that  instead  of  a  reciprocal  exchange  being 
the  necessary ,  or  even  'probable  result  of  the  abolition  of  da¬ 
mages,  the  probability  is,  that  much  of  the  confidence  now 
reposed  in  us  would  be  lost,  as  we  would  be  justly  chargea¬ 
ble  with  having  taken  away  the  great  guaranty  of  good 


*  Such  was  the  benefit  of  the  custom  and  laws  establishing  damages  on 
foreign  hills,  that  the  merchants  induced  the  Legislature  of  this  State,  at  a 
la  te  session,  to  pass  a  law  to  fix  damages  on  inland  hills. 
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faith,  and  opened  a  wide  door  to  fraud — that  the  chief 
benefits  expected  by  the  author,  are  the  fruits,  and  not  the 
seeds  of  commercial  prosperity — that  many  of  the  contem¬ 
plated  benefits  do  not  attend  the  desired  system  even  in 
Europe,  particularly  in  England — and,  lastly,  that  there  is 
more  of  fancy  than  of  fact  in  the  evils  dreaded  and  bless¬ 
ings  promised  by  the  author  and  his  friends. 


0^  Since  the  foregoing  was  sent  to  press,  I  have  ex¬ 
amined  the  Minutes  of  the  Chamber  of  Commerce,  and 
find  that  early  last  year,  a  memorial  was  adopted,  praying 
Congress  to  establish  a  uniform  law  of  damages  both  on 
inland  and  foreign  bills,  but  the  memorialists  deprecate  in 
strong  terms  the  coercive  establishment  of  a  system  of  re¬ 
exchange.  They  even  carry  the  damages  as  high  in  some 
cases  as  15  per  cent. ;  they  wish  damages  continued  and 
fixed  by  a  law  of  Congress,  but  not  abolished.  I  am  sa¬ 
tisfied,  however,  that  many  of  the  members  are  now  con¬ 
vinced  with  me  that  no  uniform  system  can  be  established 
that  will  be  equitable,  so  long  as  our  rates  of  inland  ex¬ 
change  are  subject  to  fluctuation. 

New- York,  March,  1929. 
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